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6. Title  

6.1 During the Term of this Facilities Lease, the District shall hold fee title to the 
Site, including the Project, and nothing in this Facilities Lease or the Site Lease shall 
change, in any way, the District’s ownership interest. 

6.2 During the Term of this Facilities Lease, Developer shall have a leasehold 
interest in the Site pursuant to the Site Lease. 

6.3 During the Term of this Facilities Lease, Developer shall hold title to the Project 
improvements provided by Developer which comprise fixtures, repairs, replacements 
or modifications thereto.  

6.4 If the District exercises its Purchase Option pursuant to the Guaranteed 
Maximum Price Provisions indicated in Exhibit C or if District makes all necessary 
payments under the Guaranteed Maximum Price Provisions indicated in Exhibit C, all 
right, title and interest of Developer, its assigns and successors in interest in and to 
the Project and the Site shall be transferred to and vested in the District at the end of 
the Term. Title shall be transferred to and vested in the District hereunder without the 
necessity for any further instrument of transfer; provided, however, that Developer 
agrees to execute any instrument requested by District to memorialize the termination 
of this Facilities Lease and transfer of title to the Project. 

7. Quiet Enjoyment  

Upon District’s possession of the Project, Developer shall thereafter provide the District with 
quiet use and enjoyment of the Project, and the District shall during the Term peaceably and 
quietly have and hold and enjoy the Project, without suit, trouble or hindrance from 
Developer, except as otherwise may be set forth in this Facilities Lease. Developer will, at the 
request of the District and at Developer’s cost, join in any legal action in which the District 
asserts its right to such possession and enjoyment to the extent Developer may lawfully do 
so. Notwithstanding the foregoing, Developer shall have the right to inspect the Project and 
the Site as provided herein. 

8. Representations of the District  

The District represents, covenants and warrants to Developer as follows: 

8.1 Due Organization and Existence  

The District is a community college district, duly organized and existing under the 
Constitution and laws of the State of California. 

8.2 Authorization  

The District has the full power and authority to enter into, to execute and to deliver 
this Facilities Lease, and to perform all of its duties and obligations hereunder, and has 
duly authorized the execution of this Facilities Lease. 

8.3 No Violations  

Neither the execution and delivery of this Facilities Lease nor the Site Lease, nor the 
fulfillment of or compliance with the terms and conditions hereof or thereof, nor the 
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consummation of the transactions contemplated hereby or thereby, conflicts with or 
results in a breach of the terms, conditions or provisions of any restriction or any 
agreement or instrument to which the District is now a party or by which the District 
is bound, or constitutes a default under any of the foregoing, or results in the creation 
or imposition of any lien, charge or encumbrance whatsoever upon any of the property 
or assets of the District, or upon the Site, except Permitted Encumbrances. 

8.4 Condemnation Proceedings  

8.4.1 District covenants and agrees, but only to the extent that it may lawfully 
do so, that so long as this Facilities Lease remains in effect, the District will not 
seek to exercise the power of eminent domain with respect to the Project so as 
to cause a full or partial termination of this Facilities Lease. 
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9.5 No Encumbrances  

Developer shall not pledge any District payments of any kind, related to the Site Lease, 
this Facilities Lease, or in any way derived from the Site, and shall not mortgage or 
encumber the Site, except as may be specifically permitted pursuant to the provisions 
of this Facilities Lease related to Developer’s financing the construction of the project. 

9.6 Continued Existence  

Developer shall not voluntarily commence any act intended to dissolve or terminate 
the legal existence of Developer, at or before the latest of the following: 

9.6.1 Eighteen (18) months following completion of the Project.  

9.6.2 One (1) year following expiration or earlier termination of the Term. 

9.6.3 After dismissal and final resolution of any and all disputes between the   



 

Facilities Lease Page 8 
Public Safety Regional Training Center and Maintenance and Operations Facility Project 
 

11.1.4 
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repair and replacement of the Project resulting from ordinary wear and tear. The District 
waives the benefits of subsections 1 and 2 of Section 1932 of the California Civil Code, but 
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16.3 Without limitation of the provisions herein, if Developer’s obligation to 
indemnify and hold harmless the Indemnitees or its obligation to defend Indemnitees 
as provided herein shall be determined to be void or unenforceable, in whole or in part, 
it is the intention of the Parties that these circumstances shall not otherwise affect the 
validity or enforceability of Developer’s agreement to indemnify, defend, and hold 
harmless the rest of the Indemnitees, as provided herein. Fu(v)
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19.3.1 Repair the Project to full use.  

19.3.2 Replace the Project, at the District’s sole cost and expense, with 
property of equal or greater value to the Project immediately prior to the time 
of the destruction or damage, and that replacement, once completed, shall be 
substituted in this Facilities Lease by appropriate endorsement; or  

19.3.3 Exercise the District’s purchase optio to Exhibit D to the Facilities 
Lease n as indicated in the GMP provisions indicated in Exhibit C to this 
Facilities Lease. 

19.4 The District shall notify Developer of which course of action it desires to take 
within thirty (30) days after the occurrence of the destruction or damage. The Net 
Proceeds of all insurance payable with respect to the Project shall be available to the 
District and shall be used to discharge the District's obligations under this Section.  

20. Access 

20.1 By Developer  

Developer shall have the right at all reasonable times to enter upon the Site to 
construct the Project pursuant to this Facilities Lease. Following the acceptance of the 
Project by District, Developer may enter the Project at reasonable times with advance 
notice and arrangement with District for purposes of making any repairs required to 
be made by Developer. 

20.2 By District  

The District shall have the right to enter upon the Site at all times. District shall comply 
with all safety precautions and procedures required by Developer.  

21. Assignment, Subleasing 

21.1 Assignment and Subleasing by the District  

Any assignment or sublease by District shall be subject to all of the following 
conditions: 

21.1.1 This Facilities Lease and the obligation of the District to make the 
payments required pursuant to the GMP p



 

Facilities Lease Page 14 
Public Safety Regional Training Center and Maintenance and Operations Facility Project 
 



 

Facilities Lease Page 15 
Public Safety Regional Training Center and Maintenance and Operations Facility Project 
 

written assurances from Developer of performance of Work and a written plan from 
Developer to remedy any potential default under the terms of this Contract that the 
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22.3.1.10 Developer or its Subcontractor(s) is/are otherwise in 
breach, default, or in substantial violation of any provision of this 
Facilities Lease, including but n
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22.3.3.6 In the event that the Site Lease and Facilities Lease are 
terminated for any reason, no allowances or compensation will be 
granted for the loss of any anticipated profit by Developer or any 
impact or impairment of Developer’s bonding capacity. 

22.3.3.7 If the expense to the District to finish the Work exceeds 
the unpaid Guaranteed Maximum Price, Developer and Surety shall 
pay difference to District within twenty-one (21) days of District's 
request. District may apply any amounts otherwise due to Developer 
to this difference. 

22.3.3.8 The District shall have the right (but shall have no 
obligation) to assume and/or assign to a replacement contractor or 
construction manager, or other third party who is qualified and has 
sufficient resources to complete the Work, the rights of Developer 
under its subcontracts with any or all Subcontractors. In the event 
of an assumption or assignment by the District, no Subcontractor 
shall have any claim against the District or third party for Work 
performed by Subcontractor or other matters arising prior to 
termination of the Facilities Lease. The District or any third party, as 
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22.4.3 Within 30 days of the notice, Developer shall submit to the District 
a payment application for the actual cost for labor, materials, and services 
performed, including all Developer's and Subcontractor(s)’ mobilization and/or 
demobilization costs, that is unpaid. Developer shall have no claims against the 
District except for the actual cost for labor, materials, and services performed 
that adequately documented through timesheets, invoices, receipts, or 
otherwise. District shall pay all undisputed invoice(s) for work performed until 
the notice of termination. 

22.4.4 Under a termination for convenience, the District retains the right to 
all the options available to the District if there is a termination for cause. 

22.5 Developer Remedies Upon District Default 

22.5.1 Events of Default by District Defined  

The following shall be “Events of Default” of the District under this Facilities 
Lease. The terms “Event of Default” and “Default,” whenever they are used as 
to the District in the Site Lease or this Facilities Lease, shall only mean one or 
more of the following events: 

22.5.1.1 Failure by the District to pay payments required pursuant 
to the GMP provisions in Exhibit C, and the continuation of this 
failure for a period of forty-five (45) days. 

22.5.1.2 Failure by the District to perform any material covenant, 
condition or agreement in this Facilities Lease and that failure 
continues for a period of forty-five (45) days after Developer 
provides District with written notice specifying that failure and 
requesting that the failure be remedied; provided, however, if the 
failure stated in the notice cannot be corrected within the applicable 
period, Developer shall not withhold its consent to an extension of 
time if corrective action is instituted by the District within the 
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22.5.2.1.2 
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22.6.1.1 Section 4410 of the Government Code states: 

In the event a national emergency occurs, and public work, being 
performed by contract, is stopped, directly or indirectly, because of 
the freezing or diversion of materials, equipment or labor, as the 
result of an order or a proclamation of the President of the United 
States, or of an order of any federal authority, and the circumstances 
or conditions are such that it is impracticable within a reasonable 
time to proceed with a substantial portion of the work, then the 
public agency and the contractor may, by written agreement, 
terminate said contract. 
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22.7.1.2 Any adjustments in cost of performance may have a fixed 
or percentage fee as provided in the section on Format for Proposed 
Change Order in Exhibit D. This amount shall be full compensation 
for all Developer’s and its Subcontractor(s)’ changes in the cost of 
performance of the Facilities Lease caused by any such suspension, 
delay or interruption. 

23. Limitation of District Liability 
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27. Severability 

In the event any provision of this Facilities Lease shall be held invalid or unenforceable by any 
court of competent jurisdiction, that holding shall not invalidate or render unenforceable any 
other provision hereof, unless elimination of the invalid provision materially alters the rights 
and obligations embodied in this Facilities Lease or the Site Lease. 

28. 
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Facilities 
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EXHIBIT A 
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EXHIBIT B 

DESCRIPTION OF PROJECT  

Attached is a map or diagram of the Site that is subject to this Facilities Lease and 
upon which Developer will construct the Project. 

<INSERT> 
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EXHIBIT D 

GENERAL CONSTRUCTION PROVISIONS 

Attached are the general construction terms and conditions for the Project.
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EXHIBIT E 
 

MEMORANDUM OF COMMENCEMENT DATE 
 
 This MEMORANDUM OF COMMENCEMENT DATE is dated _____________, 20__, and is 
made by and between __________________________ (“Developer”), as Lessor, and the 
Imperial Community College District (“District”), as Lessee. 
 
1. Developer and District have previously entered into a Facilities Lease dated as of 
_____________, 20__, (the “Lease”) for the leasing by Developer to District of the completed 
Project in [City], California, referenced in the Lease. 
 
2. District hereby confirms the following: 
 

A. That all construction of the Project required to be performed pursuant to the 
Facilities Lease has been completed by Developer in all respects; 
 

B. That District has accepted and entered into possession of the Project and now 
occupies same; and 
 

C. That the term for the Lease Payments under the Facilities Lease commenced on 
_______________, 20__ and will expire at 11:59 P.M. on ___________, 20__. 
 
THIS MEMORANDUM OF COMMENCEMENT DATE IS ACCEPTED AND AGREED on the 
date indicated below:  
 
 
Dated: __________ __ , 20__ 
 
 
Imperial Community College District  
 
 
By:              

Name:             
 
Title:              

Dated: __________ __ , 20__ 
 
 
[Developer] 
 
 
By:              

Name:             
 
Title:              
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EXHIBIT F 
 

CONSTRUCTION SCHEDULE 

 



 

Exhibit 
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EXHIBIT H 
 

[RESERVED] 
 


