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FACILITIES LEASE  

This facilities lease  (“Facilities Lease”), dated as of __________ , 20 __ (“Effective 
Date”), is made and entered into by and between  [Name of Developer]  (“ Developer”), a 
[California  corporation]  duly organized and existing under the laws of the State of 
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required by law, and the Parties  



 

Facilities Lease  Page 3 
[Name of] Project  
DWK DMS 3814621v1  

District consent in writing which will not impair or impede the operation of the 
Site .  

2. Exhibits   

The following Exhibits are attached to and by reference incorporated and made a part of this 
Facilities Lease:   

2.1  Exhibit A - Legal Description of t he Site : The description  of the real 
property constituting the Site . 

2.2  Exhibit B - Description  of t he Project: The map or diagram depiction  of the 
Project .  

2.3  Exhibit C - Guaranteed Maximum Price  and Other Project Cost, Funding, 
and Payment Provisions : A detailed description of the Guaranteed Maximum Price 
and the provisions related to the payment of that amount to Developer, including 
Attachment 3, the Schedule of Lease Payments and Payoff Dates and Amounts . 

2.4  Exhibit D - General Construction Provisions: The provisions generally 
describing the Project’s construction.  

2.5  Exhibit D -1 – Special Conditions Provisions : The provisions describing 
conditions specific to the Project’s construction.  

2.6  Exhibit E - Memorandum of Commencement Date: The Memorandum 
which will memorialize the commencement and expiration dates of the Lease Term.  

2.7  Exhibit F - Construction Schedule   

2.8  Exhibit G – Schedule of Values   

2.9  Exhibit H – [RESERVED]   

3. Lease of Project and Site  

3.1  Developer hereby leases the compled Project to the District, and the District 
hereby leases said completed Project  and Site  from Developer upon the terms and 
conditions set forth in this Facilities Lease.   

3.2  The leasing by Developer to the District of the completed Project and Site shall 
not a ffect or result in a merger of the District’s leasehold estate pursuant to this 
Facilities Lease and its fee estate as lessor under the Site Lease . Developer shall 
continue to have and hold a leasehold estate in the  Site pursuant to  the Site Lease 
througho ut the Term thereof and the T erm of this Facilities Lease.   

3.3  As to the Site, this Facilities Lease shall be deemed and constitute a sublease.  
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6. Title   

6.1  During the Term of this Facilities Lease, the District shall hold fee title to the 
Site, including the Project, and nothing in this Facilities Lease or the Site Lease shall 
change, in any way, the District’s ownership interest.  

6.2  During the Term of this Facilities Lease, Developer  shall have a leasehold 
interest in the Site pursuant to the Site Lease.  

6.3  During the Term of this Facilities Lease, Developer  shall hold title to the Project 
improvements provided by Developer  which comprise fixtures, repairs, replacements 
or modifications 
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consummation of the transactions contemplated hereby or thereby, conflicts with or 
result s in a breach of the terms, conditions or provisions of any restriction or any 
agreement or instrument to which the District is now a party or by which the District 
is bound, or constitutes a default under any of the foregoing, or results in the creation 
or imposition of any lien, charge or encumbrance whatsoever upon any of the property 
or assets of the District, or upon the Site , except Permitted Encumbrances . 

8.4  Condemnation Proceedings   

8.4.1  District covenants and agrees, but only to the extent that it may lawf ully 
do so, that so long as this Facilities Lease remains in effect, the District will not 
seek to exercise the power of eminent domain with respect to the Project so as 
to cause a full or partial termination of this Facilities Lease.  

8.4.2  If for any reason th e foregoing covenant is determined to be 
unenforceable or in some way invalid, or if District should fail or refuse to abide 
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11.1.4  Liquidated Damages   

Time is of the essence for all work Developer must perform to complete the 
Project.  It is hereby understood and agreed that it is and will be difficult and/or 
impossible to ascertain and determine the actual damage that the District will 
sustain in the event of and by reason of Developer 's delay; therefore, Developer  
agrees that it shall pay to the District the sum of ____________________  
Dollars ($ _________ ) per day as liquidated damages for each and every day's 
delay beyond the Contract Time.   

11.1.4.1  It is hereby understood and agreed that this amount is 
not a penalty.  

11.1.4.2  In the event any portion of the liquidated damages is not 
paid to the District, the District may deduct that amount from any 
money due or that may become due Developer  under this Facilities 
Lease.  The District's right to assess liquidated damages is as 
indicated herein and in Exhi bit D . 

11.1.4.3  
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repair and replacement of the Project resulting from ordinary wear and tear.  The District 
waives the benefits of subsections 1 and 2 of Section 1932 of the California Civil Code, but 
such waiver shall not limit any of the rights of the District under the terms of this Facilities 
Lease.  

13.  Utilities   

Following delivery of possession of the Project by  
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additional insured s or co - insured s thereon by way of endorsement.  District shall 
have the right to procure the required insurance through a joint powers agency 
or to self - insure against such losses or portion thereof as is deemed prudent by 
District .  

16.  Indemnification  and Defense  

16.1  To the ful lest extent permitted by California law,  Developer  shall indemnify , 
keep and hold harmless the District , the Architect (s)  and Construction Manager (s) , 
their respective consultants , separate contractors, board members, officers, 
representatives, agents, and  employees, in both individual and official  capacities 
(“Indemnitees”), against all suits, claims, injury, damages, losses, and expenses  
(“Claims”) , including but not limited to attorney’s fees  and costs , caused by, arising 
out of, resulting from, or incidental to, in whole or in part, the performance of the 
Work under this Contract by Developer or its Subcontractors, vendors and/or suppliers . 
However, Developer’s  indemnification and hold harmless obligati
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16.3  Without limitation of the provisions herein, if Developer ’s obligation to 
indemnify and hold harmless the Indemnitees  or its obligation  to defend Indemnitees  
as provided herein shall be determined to be void or unenforce able,  in whole or in part,  
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17.2  Total Taking Prior to Project Delivery   

If all of  the Project and the Site is taken permanently under the power of eminent 
domain and Developer is still performing the work of the Project and has not yet 
delivered possession of the Project to District, the Term shall cease as of the day 
possession shall be so taken.  The financial interest of Developer shall be the amount 
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19.3.1  Repair the Project to full use.  

19.3.2  Replace the Project, at the District’s sole cost and expense, with 
property of equal or greater value to the Project immediately prior to the time 
of the  destruction or damage, and  that replacement, once completed, shall  be 
substituted in this Facilities Lease by appropriate endorsement; or  

19.3.3  Exercise the District’s purchase optio to Exhibit D to the Facilities 
Lease n as indicated in the GMP provisions  indicated in Exhibit C  to  this 
Facilities Lease . 

19.4  
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in connection with any assignment by Developer to a lender for purposes of financing 
the Project as long as there are not additional costs to the District.  

22.  Termination, Default And Suspension  

22.1  Termination; Lease Terminable Only As Set Forth Herein  

22.1.1  Except as otherwise expressly provided in this Facilitie s Lease, this 
Facilities Lease shall not terminate, nor shall District have any right to terminate 
this Facilities Lease or be entitled to the abatement of any necessary payments 
pursuant to the GMP provisions in Exhibit C  or any reduction thereof.  The 
obl igations hereunder of District shall not be otherwise affected by reason of 
any damage to or destruction of all or any part of the Project; the taking of the 
Project or any portion thereof by condemnation or otherwise; the prohibition, 
limitation or restriction of District’s use of the Project; the interference with 
such use by any private person or contractor; the District’s acquisition of the 
ownership of the Project (other than pursuant to an express provision of this 
Facilities Lease); any present or fu ture law to the contrary notwithstanding.  It 
is the intention of the Parties hereto that all necessary payments pursuant to 
the GMP provisions indicated in Exhibit C  shall continue to be payable in all 
events, and the obligations of the District hereunder shall continue unaffected 
unless the requirement to pay or perform the same shall be terminated or 
modified pursuant to an express provision of this Facilities Lease.  

22.1.2  Nothing contained herein shall be deemed a waiver by the District of 
any rights that it may have to bring a separate action with respect to any Event 
of Default by Developer hereunder or under any other agreement to recover 
the costs and expenses associated with that action. The District covenants and 
agrees that it will remain obligated under  this Facilities Lease in accordance 
with its terms.   

22.1.3  Following completion of the Project, the District will not take any 
action to terminate, rescind or avoid this Facilities Lease, notwithstanding the 
bankruptcy, insolvency, reorganization, composition, readjustment, liquidation, 
dissolution, winding- up or other proceeding affecting Developer or any assignee 
of Developer in any such proceeding, and notwithstanding any action with 
respect to this Facilities Lease which may be taken by any trustee or receiv er 
of Developer or of any assignee of Developer in any such proceeding or by any 
court in any such proceeding.  Following completion of the Project, except as 
otherwise expressly provided in this Facilities Lease, District waives all rights 
now or hereafter conferred by law to quit, terminate or surrender this Facilities 
Lease or the Project or any part thereof.  

22.1.4  District acknowledges that Developer may assign an interest in some 
or all of the necessary payments pursuant to the GMP p rovisions indicated in 
Ex hibit C  to a lender in order to obtain financing for the cost of constructing 
the Project and that the lender may rely on the foregoing covenants and 
provisions in connection with such financing.  

22.2  District’s Request for Assurances  

If District at any time reasonably believes Developer is or may be in default under this 
Contract, District may in its sole discretion notify Developer of this fact and request 
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written assurances from Developer of performance of Work and a written plan from 
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22.3.1.10  Developer or its Subcon tractor(s) is/are otherwise in 
breach, default, or in substantial violation of any provision of this 
Facilities Lease, including but not limited to a lapse in licensing or 
registration.  

22.3.2  Notification of Termination  

22.3.2.1  Upon the occurrence at District's sole det ermination of 
any of the above conditions, or upon Developer’s failure to perform 
any material covenant, condition or agreement in this Facilities 
Lease, District may, without prejudice to any other right or remedy, 
serve written notice upon Developer and its Surety of District's 
termination of this Facilities Lease and/or Developer’s right to 
perform the Work  of this Facilities Lease.  This notice will contain the 
reasons for termination.   

22.3.2.2  Unless, within fifteen (15) days after the service of the 
notice, an y and all condition(s) shall cease, and any and all 
violation(s) shall cease, or arrangement satisfactory to District for 
the correction of the condition(s) and/or violation(s) be made, this 
Facilities Lease and the Site Lease shall cease and terminate ; 
pr ovided, however, if the failure stated in the notice cannot be 
corrected within fifteen (15) days after the service of notice, District 
may consent to an extension of time, provided Developer instituted 
and diligently pursued corrective action within the applicable fifteen 
(15) -day period and until the violation is corrected. Upon District 
determination, Developer shall not be entitled to receive any further 
payment until the entire Work is finished.   

22.3.2.3  Upon Termination, District may immediately serve wr itten 
notice of tender upon Surety whereby Surety shall have the right to 
take over and perform this Facilities Lease only if Surety:  

22.3.2.3.1  Within three (3) days after service upon it 
of the notice of tender, gives District written notice of 
Surety’s intention t o take over and perform this Facilities 
Lease; and  

22.3.2.3.2  Commences performance of this Facilities 
Lease within three (3) days from date of serving of its 
notice to District.  

22.3.2.4  Surety shall not utilize Developer in completing the 
Project if the District notifies Su rety of the District’s objection to 
Developer’s further participation in the completion of the Project.  
Surety expressly agrees that any developer which Surety proposes 
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District incurs thereby. Time is of the essence in this Facilities Lease.  
If the District takes over the Work as herein provided, District may, 
without liability for so doing, take possession of and ut ilize in 
completing the Work all materials, appliances, plan, and other 
property belonging to Developer as may be on the Site of the Work, 
in bonded storage, or previously paid for.  

22.3.3  Effect of Termination  

22.3.3.1  If District terminates the Site Lease and the Facili ties 
Lease pursuant to this section, the Site and any improvements built 
upon the Site shall vest in District upon termination of the Site Lease 
and Facilities Lease, and District shall thereafter be required to pay 
only the principal amounts then due and owing pursuant to the GMP 
provisions indicated in Exhibit C , less any damages incurred by 
District due to Developer’s d efault , acts, or omissions . 

22.3.3.2  The District shall retain all rights  it possesses pursuant to 
this Facilities Lease  including, without limita tion.
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22.4.3  Within 30 days of the notice, Developer shall submit to the District 
a payment application for the actual cost for labor, materials, and services 
performed, including all Developer's and Subcontractor(s)’ mobilization and/or 
demobilization costs,  that is unpaid.  Developer shall have no claims against the 
District except for the actual cost for labor, materials, and services performed 
that adequately documented through timesheets, invoices, receipts, or 
otherwise.  District shall pay all undisputed invoice(s) for work performed until 
the notice of termination . 

22.4.4  Under a termination for convenience, the District retains the right to 
all the options available to the District if there is a termination for cause . 

22.5  Developer Remedies Upon District Default  

22.5.1  Ev ents of Default by District Defined   

The following shall be “Events of Default” of the District under this Facilities 
Lease.  The terms “Event of Default” and “Default,” whenever they are used as 
to the District in the Site Lease or this Facilities Lease, s hall only mean one or 
more of the following events:  

22.5.1.1  Failure by the District to pay payments required pursuant 
to the GMP provisions in Exhibit C , and the continuation of this  
failure for a period of forty - five (45) days.  

22.5.1.2  Failure by the District to perform any material covenant, 
condition or agreement in this Facilities Lease and that failure 
continues for a period of forty - five (45) days after Developer 
provides District with written notice specifying that failure and 
requesting that the failure be remedied; provided, however, if the 
failure stated in the notice cannot be corrected within the applicable 
period, Developer shall not withhold its consent to an extension of 
time if  corrective action is instituted by the District within the 
applicable period and diligently pursued until the default is corrected.  

22.5.2  Remedies on District ’s Default   

If there has been an Event of Default on the District’s part, Developer may 
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22.5.2.1.2  If an appraiser cannot be agreed to, an 
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22.6.1.1  Section 4410 of the Government Code sta tes:  

In the event a national emergency occurs, and public work, being 
performed by contract, is stopped, directly or indirectly, because of 
the freezing or diversion of materials, equipment or labor, as the 
result of an order or a proclamation of the Presi dent of the United 
States, or of an order of any federal authority, and the circumstances 
or conditions are such that it is impracticable within a reasonable 
time to proceed with a substantial portion of the work, then the 
public agency and the contractor may, by written agreement, 
terminate said contract.  

22.6.1.2  Section 4411 of the Government Code states:  

Such an agreement shall include the terms and conditions of the 
termination of the contract and provision for the payment of 
compensation or money, if any, whic h either party shall pay to the 
other or any other person, under the facts and circumstances in the 
case.  

22.6.2  Compensation to Developer shall be determined at the sole 
discretion of District on the basis oD0 1 Tf
-0]TJ
0.00e b
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22.7.1.2  Any adjustments in cost of performance may have a fixed 
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27.  Severability  

In the event any provision of this Facilities Lease shall be held invalid or unenforceable by any 
court of competent j urisdiction, that  holding shall not invalidate or render unenforceable any 
other provision hereof, unless elimination of the  invalid provision materially alters the rights 
and obligations embodied in this Facilities Lease or the Site Lease . 

28.  Amendments, Cha nges and Modifications  

Except as to the termination rights of both Parties as indicated herein, this Facilities Lease 
may not be amended, changed, modified, altered or terminated without the written 
agreement of both Parties hereto.  

29.  Net - Net - Net Lease  

This Facilities Lease shall be deemed and construed to be a “net -net -net lease” and the District 
hereby agrees that all payments it makes pursuant to the GMP provisions  in Exhibit C  shall 
be an absolute net return to Developer, free and clear of any expenses, charges or set -offs . 

30.  Execution in Counterparts  

This Facilities Lease may be executed in several counterparts, each of which shall be an 
original and all of which shall constitute one and the same instrument.  

31.  Developer and District Representative s  

Whenever under the provisions of this Facilities Lease the approval of Developer  or the District 
is required, or Developer or the District is required to take some action at the request of the 
other, the  approval or request s hall be given for Developer  by Developer ’s Representative and 
for the District by the District’s Representative, and any party hereto shall be authorized to 
rely upon any such approval or request.  

32.  Applicable Law  

This Facilities Lease shall be governed by a nd construed in accordance with the laws of the 
State of California, and venued in the County within which the Site is located . 

33.  Attorney's Fees  

If either party brings an action or proceeding involving the Property or to enforce the terms 
of this Facilities Lease or to declare rights hereunder, each party shall bear the cost of its own 
attorneys’ fees.  

34.  Captions 

The captions or headings in this Facilities Lease are for convenience only and in no way define, 
limit or describe the scope or intent of a ny provisions or s ections of this Facilities Lease.  

35.  Prior Agreements  

This Facilities Lease and the corresponding Site Lease collectively contain all of the 
agreements of the Parties hereto with respect to any matter covered or mentioned in this 
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EXHIBIT B  

DESCRIPTION OF PROJECT  

Attached is a map or diagram of the Si te that is subject to this Facilities Lease and 
upon which Developer will construct the Pr oject.  

<INSERT> 
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EXHIBIT C  

GUARANTEED MAXIMUM PRICE AND  
OTHER PROJECT COST, FUNDING, AND PAYMENT PROVISIONS  

Attached are the terms and provisions related to Site Lease p ayments, the Facilities Lease, 
the Guaranteed Maximum Price and other related cost, funding, and payment provisions.  
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EXHIBIT D  

GENERAL CONSTRUCTION PROVISIONS  
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EXHIBIT D -1 
 

SPECI AL CON DITION S 
 

Attached are the special terms and conditions for the Project.  



 

Exhibit E to Facilities Lease  Page E 1 
[Name of] Project  
DWK DMS 3814621v1  

EXHIBIT E  
 

MEMORANDUM OF COMMENCEMENT DATE  
 
 This MEMORANDUM OF COMMENCEMENT DATE is dated ____________ _, 20 __ , and is 
made by and between __________________________  (“ Developer ”), as Lessor, and the 
Imperial Community College District  (“District”), as Lessee.  
 
1.  Developer  and District have previously entered into a Facilities Lease dated as of 
_____________ , 20 __, (the “Lease”) for the leasing by Developer  to District of the completed 
Project in [City], California, referenced in the Lease.  
 
2.  District hereby confirms the following:  
 

A.  That all construction of the Project required to be performed pursuant to the 
Facilities Lease has been completed by Developer  in all respects;  
 

B.  That District has accepted and entered into possession of the Project and now 
occupies same; and  
 

C. That the term for the Lease Payments under  the Facilities Lease commenced on 
_______________, 20__ and will expire at 11:59 P.M. on ___________, 20 __. 
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EXHIBIT F  
 

CONSTRUCTION SCHEDULE  
 
Attached is a detailed Project Construction Schedule with a duration no longer than the 
Contract Time, and with specific milestones that Developer shall meet.   
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EXHIBIT G 
 

SCHEDULE OF VALUES  
  

Attached is a detailed Schedule of Values that complies with the requirements of the 
Construction Provisions (Exhibit “D”) and that has been approved by the District.  
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EXHIBIT H  
 

[RESERVED]  
 


