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FACILITIES LEASE 

This facilities lease (“Facilities Lease”), dated as of __________, 20__ (“Effective 
Date”), is made and entered into by and between [Name of Developer] (“Developer”), a 
[California corporation] duly organized and existing under the laws of the State of [California], 
as sublessor, and Imperial Community College District, a community college district duly 
organized and validly existing under the laws of the State of California, as sublessee 
(“District”) (together, the “Parties”). 

RECITALS 

WHEREAS, the District is authorized under Section 81335 of the Education Code of 
the State of California to lease a site to a developer and to have that developer develop and 
construct the project on the site and to lease back to the District the completed project and 
site; and  

WHEREAS, on the date hereof, the District has leased to Developer, a parcel of land 
located at 380 E. Aten Rd., Imperial, CA 92251, particularly described in Exhibit A and shown 
on Exhibit B 
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District consent in writing which will not impair or impede the operation of the 
Site.  

2. Exhibits  

The following Exhibits are attached to and by reference incorporated and made a part of this 
Facilities Lease:  

2.1 Exhibit A - Legal Description of the Site: The description of the real 
property constituting the Site. 

2.2 
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4. Term 

4.1 Facilities Lease is Legally Binding  

This Facilities Lease is legally binding on the Parties upon execution by the Parties and 
the District Board’s approval of this Facilities Lease. The “Term” of this Facilities Lease 
for the purposes of District’s obligation to make Lease Payments shall commence on 
the date when Developer delivers possession of the Project to District and when all 
improvements to be provided by Developer are determined by the District to be 
completed as set forth in Exhibit D to this Facilities Lease. 

Unless earlier terminated pursuant to the provisions of the Contract Documents, the 
Term of this Facilities Lease for the purposes of District’s obligations to make Lease 
Payments shall terminate [one (1) year] thereafter or upon payment of the final lease 
payment.  

4.2 After 
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consummation of the transactions contemplated hereby or thereby, conflicts with or 
results in a breach of the terms, conditions or provisions of any restriction or any 
agreement or instrument to which the District is now a party or by which the District 
is bound, or constitutes a default under any of the foregoing, or results in the creation 
or imposition of any lien, charge or encumbrance whatsoever upon any of the property 
or assets of the District, or upon the Site, except Permitted Encumbrances. 

8.4 Condemnation Proceedings  

8.4.1 District covenants and agrees, but only to the extent that it may lawfully 
do so, that so long as this Facilities Lease remains in effect, the District will not 
seek to exercise the power of eminent domain with respect to the Project so as 
to cause a full or partial termination of this Facilities Lease.  

8.4.2 If for any reason the foregoing covenant is determined to be 
unenforceable or in some way invalid, or if District should fail or refuse to abide 
by such covenant, then, to the extent it may lawfully do so, District agrees that 
the financial interest of Developer shall be as indicated in this Facilities Lease. 

9. Representations of Developer  

Developer represents, covenants and warrants to the District as follows: 

9.1 Due Organization and Existence  

Developer is a [California company] duly organized and existing under the laws of the 
State of [California], has the power to enter into this Facilities Lease and the Site 
Lease; is possessed of full power to lease, lease back, and hold real and personal 
property and has duly authorized the execution and delivery of all of the aforesaid 
agreements. 

9.2 Authorization  

Developer has the full power and authority to enter into, to execute and to deliver this 
Facilities Lease, and to perform all of its duties and obligations hereunder, and has 
duly authorized the execution of this Facilities Lease.  
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11.1.4 Liquidated Damages  

Time is of the essence for all work Developer must perform to complete the 
Project. It is hereby understood and agreed that it is and will be difficult and/or 
impossible to ascertain and determine the actual damage that the District will 
sustain in the event of and by reason of Developer's delay; therefore, Developer 
agrees that it shall pay to the District the sum of ____________________ 
Dollars ($_________) per day as liquidated damages for each and every day's 
delay beyond the Contract Time.  

11.1.4.1 It is hereby understood and agreed that this amount is 
not a penalty. 

11.1.4.2 In the event any portion of the liquidated damages is not 
paid to the District, the District may deduct that amount from any 
money due or that may become due Developer under this Facilities 
Lease. The District's right to assess liquidated damages is as 
indicated herein and in Exhibit D. 

11.1.4.3 The time during which the construction of the Project is 
delayed for cause as hereinafter specified may extend the time of 
completion for a reasonable time as the District may grant.  

11.1.5 Guaranteed Maximum Price  

Developer will cause the Project to be constructed within the GMP as set forth 
and defined in the GMP provisions in Exhibit C, and Developer will not seek 
additional compensation from District in excess of that amount. 

11.1.6 Modifications  

If the DSA requires changes to the Contract Documents submitted by District 
to Developer, and those changes change the construction costs and/or 
construction time for the Project, then those changed costs or time will be 
handled as a modification pursuant to the provisions of Exhibit D.  

11.1.7 Labor Compliance Monitoring and Enforcement by 
Department of Industrial Relations 
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repair and replacement of the Project resulting from ordinary wear and tear. The District 
waives the benefits of subsections 1 and 2 of Section 1932 of the California Civil Code, but 
such waiver shall not limit any of the rights of the District under the terms of this Facilities 
Lease. 

13. Utilities  

Following delivery of possession of the Project by Developer to District, the cost and expenses 
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additional insureds or co-insureds thereon by way of endorsement. District shall 
have the right to procure the required insurance through a joint powers agency 
or to self-insure against such losses or portion thereof as is deemed prudent by 
District.  

16. Indemnification and Defense 

16.1 To the fullest extent permitted by California law, Developer shall indemnify, 
keep and hold harmless the District, the Architect(s) and Construction Manager(s), 
their respective consultants, separate contractors, board members, officers, 
representatives, agents, and employees, in both individual and official capacities 
(“Indemnitees”), against all suits, claims, injury, damages, losses, and expenses 
(“Claims”), including but not limited to attorney’s fees and costs, caused by, arising 
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16.3 
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17.2 Total Taking Prior to Project Delivery  

If all of the Project and the Site is taken permanently under the power of eminent 
domain and Developer 
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in connection with any assignment by Developer to a lender for purposes of financing 
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22.3.1.10 Developer or its Subcontractor(s) is/are otherwise in 
breach, default, or in substantial violation of any provision of this 
Facilities Lease, including but not limited to a lapse in licensing or 
registration. 

22.3.2 Notification of Termination 

22.3.2.1 Upon the occurrence at District's sole determination of 
any of the above conditions, or upon Developer’s failure to perform 
any material covenant, condition or agreement in this Facilities 
Lease, District may, without prejudice to any other right or remedy, 
serve written notice upon Developer and its Surety of District's 
termination of this Facilities Lease and/or Developer’s right to 
perform the Work of this Facilities Lease. This notice will contain the 
reasons for termination.  

22.3.2.2 Unless, within fifteen (15) days after the service of the 
notice, any and all condition(s) shall cease, and any and all 
violation(s) shall cease, or arrangement satisfactory to District for 
the correction of the condition(s) and/or violation(s) be made, this 
Facilities Lease and the Site Lease shall cease and terminate; 
provided, however, if the failure stated in the notice cannot be 
corrected within fifteen (15) days after the service of notice, District 
may consent to an extension of time, provided Developer instituted 
and diligently pursued corrective action within the applicable fifteen 
(15)-day period and until the violation is corrected. Upon District 
determination, Developer shall not be entitled to receive any further 
payment until the entire Work is finished.  

22.3.2.3 Upon Termination, District may immediately serve written 
notice of tender upon Surety whereby Surety shall have the right to 
take over and perform this Facilities Lease only if Surety: 

22.3.2.3.1 Within three (3) days after service upon it 
of the notice of tender, gives District written notice of 
Surety’s intention to take over and perform this Facilities 
Lease; and 

22.3.2.3.2 
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District incurs thereby. Time is of the essence in this Facilities Lease. 
If the District takes over the Work as herein provided, District may, 
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22.3.3.6 In the event that the Site Lease and Facilities Lease are 
terminated for any reason, no allowances or compensation will be 
granted for the loss of any anticipated profit by Developer or any 
impact or impairment of Developer’s bonding capacity. 

22.3.3.7 If the expense to the District to finish the Work exceeds 
the unpaid Guaranteed Maximum Price, Developer and Surety shall 
pay difference to District within twenty-one (21) days of District's 
request. 
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22.4.3 Within 30 days of the notice, Developer shall submit to the District 
a payment application for the actual cost for labor, materials, and services 
performed, including all Developer's and Subcontractor(s)’ mobilization and/or 
demobilization costs, that is unpaid. Developer shall have no claims against the 
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22.6.1.1 Section 4410 of the Government Code states: 

In the event a national emergency occurs, and public work, being 
performed by contract, is stopped, directly or indirectly, because of 
the freezing or diversion of materials, equipment or labor, as the 
result of an order or a proclamation of the President of the United 
States, or of an order of any federal authority, and the circumstances 
or conditions are such that it is impracticable within a reasonable 
time to proceed with a substantial portion of the work, then the 
public agency and the contractor may, by written agreement, 
terminate said contract. 

22.6.1.2 Section 4411 of the Government Code states: 

Such an agreement shall include the terms and conditions of the 
termination of the contract and provision for the payment of 
compensation or money, if any, which either party shall pay to the 
other or any other person, under the facts and circumstances in the 
case. 

22.6.2 Compensation to Developer shall be determined at the sole 
discretion of District on the basis of the reasonable value of the Work done, 
including preparatory work. As an exception to the foregoing and at the 
District's discretion, in the case of any fully completed separate item or portion 
of the Work for which there is a separate previously submitted unit price or 
item on the accepted schedule of values, that price may control. The District, 
at its sole discretion, may adopt the Schedule of Values Price as the value of 
the work done or any portion thereof. 

22.7 Suspension of Work 
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22.7.1.2 Any adjustments in cost of performance may have a fixed 
or percentage fee as provided in the section on Format for Proposed 
Change Order in Exhibit D. This amount shall be full compensation 
for all Developer’s and its Subcontractor(s)’ changes in the cost of 
performance of the Facilities Lease caused by any such suspension, 
delay or interruption. 

23. Limitation of District Liability 
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27. Severability 

In the event any provision of this Facilities Lease shall be held invalid or unenforceable by any 
court of competent jurisdiction, that holding shall not invalidate or render unenforceable any 
other provision hereof, unless elimination of the invalid provision materially alters the rights 
and obligations embodied in this Facilities Lease or the Site Lease. 

28. Amendments, Changes and Modifications 

Except as to the termination rights of both Parties as indicated herein, this Facilities Lease 
may not be amended, changed, modified, altered or terminated without the written 
agreement of both Parties hereto. 

29. Net-Net-Net Lease 

This Facilities Lease shall be deemed and construed to be a “net-net-net lease” and the District 
hereby agrees that all payments it makes pursuant to the GMP provisions in Exhibit C shall 
be an absolute net return to Developer
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EXHIBIT A 
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EXHIBIT B 

DESCRIPTION OF PROJECT  

Attached is a map or diagram of the Site that is subject to this Facilities Lease and 
upon which Developer will construct the Project. 

<INSERT> 
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EXHIBIT C 

GUARANTEED MAXIMUM PRICE AND  
OTHER PROJECT COST, FUNDING, AND PAYMENT PROVISIONS 

Attached are the terms and provisions related to Site Lease payments, the Facilities Lease, 
the Guaranteed Maximum Price and other related cost, funding, and payment provisions. 
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EXHIBIT D 

GENERAL CONSTRUCTION PROVISIONS 

Attached are the general construction terms and conditions for the Project.
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EXHIBIT E 
 

MEMORANDUM OF COMMENCEMENT DATE 
 
 This MEMORANDUM OF COMMENCEMENT DATE is dated _____________, 20__, and is 
made by and between __________________________ (“Developer”), as Lessor, and the 
Imperial Community College District (“District”), as Lessee. 
 
1. Developer and District have previously entered into a Facilities Lease dated as of 
_____________, 20__, (the “Lease”) for the leasing by Developer to District of the completed 
Project in Imperial, California, referenced in the Lease. 
 
2. District hereby confirms the following: 
 

A. That all construction of the Project required to be performed pursuant to the 
Facilities Lease has been completed by Developer in all respects; 
 

B. That District has accepted and entered into possession of the Project and now 
occupies same; and 
 

C. That the term for the Lease Payments under the Facilities Lease commenced on 
_______________, 20__ and will expire at 11:59 P.M. on ___________, 20__. 
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EXHIBIT F 
 

CONSTRUCTION SCHEDULE 
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EXHIBIT G 
 

SCHEDULE OF VALUES 
  

Attached is a detailed Schedule of Values that complies with the requirements of the 
Construction Provisions (Exhibit “D”) and that has been approved by the District. 
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EXHIBIT H 
 

[RESERVED] 
 


